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ABSTRACT

Privatization is a program first applied in Britain to reform the public sector, mainly to
decrease its burden on government spending. Although many countries have successfully followed
suit, such as Brazil, such was not the case in Egypt. This failure has become even more apparent
after the 25 January Revolution in 2011, in the wake of which many Egyptian citizens and workers
filed cases against entities responsible for various public sector projects. One such entity was the
Omar Effendi Company, which was purchased by the Saudi Anwal Company in 2008. In 2010, a
case was filed against the buyer before the Administrative Court, claiming that the contract for the
sale of Omar Effendi was null and void. While the Court concurred with this claim, its decision
was criticized on several grounds: competence; arbitrability, specially that previous arbitral award
regarding the same issue had been handed; and, that the contract imposed illegal obligations on the
buyer. Through a critical reading of the Omar Effendi case materials, including party memoranda
and supporting documents, this thesis argues that the Administrative Court judgment was in
violation of the law.
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I. Introduction

Privatization is an economic reform program first employed in the late 1970s and early
1980s." It was adopted by conservative governments in the United Kingdom, the United States,
and France almost in tandem.” The aim was to improve economic efficiency, decrease the public
sector’s costs, expand the private sector’s role, and increase companies’ competition by selling
unsuccessful government projects to the private sector. > Though these countries shared the
same objective, each country adopted its own mechanisms for implementing privatization
programs. Some countries for example would sell the enterprise or rent it to a foreign investor or

workers’ unions, while others would liquidate the company and sell its units separately. 4

In the early 1990s, Egypt adopted an economic reform plan in cooperation with the
International Monetary Fund. It aimed to dispose of aspects of governmental bureaucracy and
expand investment opportunities domestically and internationally. > Privatization was the
principal mechanism for achieving this economic reform as it aims to enhance efficiency and
improve enterprise productivity. ® Egypt’s privatization program was assigned to the Ministerial

Committee for Privatization, formed by virtue of a Prime Minister's Decree issued in 20/8/2000.

! More technically, in the language of the Administrative Court, privatization means transfer the state ownership of
public institutions to the private sector via purchasing and leasing projects for public utilities, and better re-
distribution of state revenues. See Hamdy El Desouky and others v. Anwal Trading Union Co. and others, 11492
Egyptian State Council 1,3(2011).[Hereinafter “ElDesouky v. Anwal”]

2 Paul Starr, The Meaning of Privatization,6 YALE L.J. 6, 8 (1988).
? ElDesouky v. Anwal, supra note 1, at 22.

* ElDesouky v. Anwal, supra note 1, at 23.
3 Mohamed Fadel, Public Corruption and the Egyptian Revolution of January 25, 52 HARVARD L.J.292, (2011), at

293

6
Id.at 293.
” The Original Arabic reads as follows:asasll &, ) 2l This committee was entrusted with studying the

related topics of various fields of privatization: identifying projects and companies that can be privatized and others
that should remain under state control; developing a comprehensive plan for privatization supported by a programme
and a timetable for the implementation based on the relevant data; proposing the standards that are be considered the
basis for privatization, as presented by the competent authority; proposing the mechanisms that will be used to
monitor the results of the privatization; and adopting the recommendations of ministers concerning the value of
companies and assets. See El Desouky v. Anwal, supra notel, at 15.
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In Egypt, privatization has failed to enhance economic efficiency.® This failure is clearly
reflected in the deterioration of the Egyptian people’s standard of living. According to the IMF’s
statistics, 20 to 40% of Egyptians are living on less than US$2 per day, revealing a level of
poverty that is harming both the working class and the middle class. * This deterioration has
resulted from the predominance of corruption, the absence of monitoring, widespread favoritism,
and the ineffectiveness of law. These defects can be seen in the privatization deals which took
place before the 2011 January Revolution, such as that involving the privatization of the Omar

Effendi Company. "

During the Mubarak era, the Omar Effendi Company was legally sold in 2008 to Anwal
Company in return for 590 million LE and mortgaged in 2010 to Ahli United Bank and Audi
Bank in return for 462 million LE. In 2010, a claim was filed by Mr. Hamdy El Desouky before
the Egyptian State Council against Anwal Company. This claim ended with the annulment of the
sales contract.'" The Omar Effendi case itself included numerous legal violations which harmed
several foreign parties, including Anwal Company, the International Financial Corporation, and

the Audi and Ahli United banks.

Omar Effendi is an example of and evidence for the corruption in the privatization
process under Mubarak . This thesis offers a critical reading of the Omar Effendi decision, in
light of party memoranda and other supporting documents presented to the court. It argues that
the arbitration clause in the Omar Effendi sale contract is valid. It further argues that the sales
contract and the real estate mortgage contracts are governed by civil and commercial law. This
means that these contracts are not administrative contracts and accordingly are not governed by
administrative law. For this reason, the State Council is not competent for settling the disputes

which arise from it.

Part I of this thesis details the determinative facts of the Omar Effendi case and the decision

of the court. Part II offers a critique of the decision on procedural grounds. Part III provides a

¥ Mohamed Fadel, Public Corruption and the Egyptian Revolution of January 25, 52 HARVARD L.J.293,(2011),
at29s.

? Id.at 294.

' ElDesouky v. Anwal, supra note 1, at 22.

"' Jd.at 53.
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critique of the decision on substantive grounds. Part IV evaluates the judgment of the Omar

Effendi case and argues that the court misapplied the law.
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II. The Omar Effendi Case Decision

This chapter explores the history of the Omar Effendi Company and its development until it
was privatized. This particular privatization process occurred in contradiction with the law
because the buyer, Anwal Company, violated its obligations as articulated in contracts and
governmental decisions. Anwal Company fired many workers, mismanaged the company and
received unregistered assets until the filing of a case against him. The court approved the
demands of the plaintiffs, annulling the decision to sell Omar Effendi. These facts will highlight
the parties’ viewpoints, which I will criticize in the following chapters. Below I cover the facts
of the case, the plaintiff’s demands, the plaintiff’s justifications, the final judgment, and the

court’s justification.

A. Facts on the Case

Omar Effendi is an Egyptian company whose successes and failures over its long life have
made it an iconic business name in the Egyptian market. It was founded in 1856to meet the
rising demand in the Egyptian market for inexpensive home wares and quality textiles.'? Its
performance, since It was Egyptianized in 1957, fluctuated due to poor management by the
government, which in turn eventually declared that it was a burden on the economy and should

therefore be privatized. 13

On January 1%, 2001, the Ministerial Committee for Privatization approved the privatization
of the Omar Effendi Company, which by then comprised 82 branches situated on land valued at
4 billion Egyptian Pounds.'* The government placed certain conditions on the privatization. For

instance, it excluded some of the company’s assets, such as sections of land and buildings, from

12 ElDesouky v. Anwal, supra note 1, at3.

B For more data, see, Nadia Daar, “Omar Effendi: Who’s to blame?” , at 5 of the article, copy on file with the
author.

14 ElDesouky v. Anwal, supra notel, at25.
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being privatized, and it evaluated the company’s value according to its then market value. The

Egyptian cabinet subsequently approved this deal on January 6", 2004.1

On March 5™ 2006, Ychia Hussein Abd El Hady filed a claim in the public prosecution’s
office claiming that there was corruption in the privatization of the Omar Effendi sale
transaction. '® On March 5™ , 2006, the public prosecution investigated this charge and decided
on March 21°> 2006 that the deal was legal provided that the commercial name — Omar Effendi —

was not changed, the assets not privatized, and the workers not fired."”’

On June 6™, 2006, the privatization process was resumed. Omar Effendi’s board of
directors decided to sell 90% of the company's stocks in return for 589,410,000 LE."® To
supervise the implementation of the contract and to protect the worker’s rights, they also decided
that the Holding Company for Construction and Establishment should remain in possession of
the remaining 10%." The ministerial group for economic policies subsequently approved these
conditions on September 6™ , 2006, and an extraordinary general assembly approved them on
September 25™ 2006.%° Following the auction of Omar Effendi, where only one offer was

submitted, the sale of the company was awarded to the Anwal Trading Union Company.”'

On November 2™, 2006, the Holding Company for Construction and Establishment
concluded the Omar Effendi sales contract with Anwal Trading Union Co.”* 1In 2010, the

Holding Company for Construction and Establishment filed a case against the Anwal Company

15 1d. at 25

'® Yehia Hussein Abdel-Hadi is an activist and a coordinator of the "No to selling Egypt" movement,
" E1 Desouky v. Anwal, supra note 1, at26.

' Every stock costs 38, 53 EGP.
P El Desouky v. Anwal, supra note 1, at26.

%% The original Arabic reads as follows: &waill 4 il dple )l delall Lnasl . see EI Desouky v. Anwal, supra notel,
at26.

' Anwal United Trading Co. is a professional company that operates over 100 shops all across Saudi Arabia. It
was founded in the late eighties as a partnership company. It was converted into a limited company in 2001. Today
it has a commanding presence in the arena of ladies and children's apparel. It won the franchise of renowned brands
such as Etam, Etam Lingerie, Cache Cache, Origem, Orchestra, Jacadi, Parfois, Trucco, Staccato, Goelia, and
Marwa..

2 ElDesouky v. Anwal, supra note 1, at 12
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before an arbitral tribunal; it demanded the annulment of the sales contract because Anwal had
failed to meet its obligations. On November 10™ 2010, the arbitral tribunal at the Cairo Regional
Center for International Commercial Arbitration (CRCICA), issued its arbitral award no.

583/2008, refusing to annul the sales contract.”

On December 21%, 2010, Hamdy El Desouky, Aly Anwar Atia, Mohamed Ahmed
Labib, and Aly El Bassiouny filed lawsuit no.11492, for the judicial year no.65, before the
Egyptian State Council, against the Prime Minister, the Minister of Investment, the Chairman of
the Holding Company for Construction and Establishment, and the Chairman of Anwal

Company Gameel Abd El Rahman El Kenbeit. **

The claimants asked for the complete annulment of the Omar Effendi sale decision,
including the sales contract itself, any mortgage contracts issued under it, and any further legal
actions taken on the issue. The claimants justified their claims on several grounds. They alleged
that Anwal, as buyer, violated both its contractual obligations and workers’ rights when it fired
more than 600 workers. They also alleged mismanagement on the part of Anwal, that it took
possession of a number of unregistered branches, and received title and ownership of properties

that were undervalued. >

The first allegation concerned the mismanagement of the company. The buyer asked the

government to pay 10% of the company’s losses, which is equivalent to its portion of the

> _The Original Arabic reads as follows:

ol (50 %690 @ die eusd (Ausalall Waduin () galaal) ) la i aSinall 385l (bl imd 5 3Y) e 2010/11/10 8 bal) aSaill oSa 3 b 38
72008 4l 583 o8 aSaill sSay sla Lo AT N 2006/11/2 ¢ o3all gl jae 48 55

** Hamdy El Desouky is an Egyptian citizen who tried to protect public funds by filing this case against the parties
accused of corruption.

Aly Anwar Atia is an Egyptian citizen and a worker in Omar Effendi Company who tried to protect public funds by
filing this case against the parties accused of corruption.

Mohamed Ahmed Labib is an Egyptian citizen and a worker in Omar Effendi Company who tried to protect public
funds by filing this case against the parties accused of corruption.

Aly El Bassiouny is an Egyptian citizen who tried to protect public funds by filing this case against the parties
accused of corruption.

Gameel Abd El Rahman EI Kenbeit is the owner of Anwal Company which bought Omar Effendi company. See E!

Desouky v. Anwal, supra note 1, at 1

»El Desouky v. Anwal, supra note 1, at 2
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company’s stocks. This portion, valued at 130 million LE, comprised the taxes owing and the
workers’ salaries. This means that the very reason for privatizing this company — that it save the
government money — was in reality reversed: the Company remained a burden on the
government. There were no taxes for the government, there were no salaries for the workers,

and there were no profits for the stockholders, proving that the buyer mismanaged the company.

The second basis on which the claimants brought a case against the Omar Effendi sale
contract concerned the holding company taking possession of a number of unregistered branches.
The buyer received a number of branches that were not registered in the auction documents and

thus had not been valued. One example is the workers’ resort in Balteem. *°

Thirdly, there are the grounds of the Holding Company’s receiving the title and the
ownership of the properties. The titles and the ownership of some branches were transferred to
the buyer even though these branches were valued at less than their market value. This occurred
because they were evaluated as if the Omar Effendi Company leased the branches when in fact

they owned them. >’

To sum up, the Omar Effendi Company was a successful company which was turned into
a failure. Its privatization process was riddled with violations, as the case filed before the
Administrative Court soon revealed. The plaintiffs’ challenge of the sale process of Omar
Effendi transpired on grounds including legal violations, mismanagement, and receiving

unregistered branches.
B. Court Decision:

The court issued its judgment in favor of the claimants. It annulled the decision by which
Omar Effendi was sold and all its consequences, such as the sales and the mortgage contracts. It
ignored the rights of third parties, including the banks that loaned money to Omar Effendi in

return for mortgaging its branches.

2 Ey Desouky v. Anwal, supra note 1, at 33

1d. at 2
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After the four claimants filed the case on December 21%, 2010, more defendants were added
to protect public funds and to protect the workers’ rights. These included the Minister of State
for Antiquities and the Head of the Central Auditing Agency. The court held sessions in
February and March 2011, finally issuing its judgment on May7th, 2011.*® The court declared
the sale agreement null and void, along with the embedded arbitration clause. It then obligated
the Anwal Company to hand back to the Government of Egypt all the assets and properties of
Omar Effendi. This property included the branches, clear of all mortgages that the buyer had
already transacted in favor of some banks in return for loans. The Court obligated the company

to both reappoint the fired workers and reimburse them for any loss.

Finally, the Court obligated Anwal to settle any dues and obligations incurred by Omar
Effendi from the date of signing the sales contract; these included the workers’ salaries, bank
loans, and the company’s taxes.” The court also annulled the contract through which Anwal had
sold 5% of its stake in Omar Effendi to the International Financial Corporation (IFC). This
judgment was issued in favor of the claimants disregarding the rights of bona fide third parties,

of which IFC was one.

C. Court justification:

The court justified its judgment on several grounds, some of them easily perceivable,
others less so. It focused on several contentious points that had arisen between the claimants and
the defendants, and I will now discuss the most relevant of these. Essentially they entail, firstly,
the court’s justification for accepting the case by the claimant, Mr Hamdy El Desouky, although
he was not a party in the legal challenge of the sale decision or contract; secondly, the court’s
declaration of its competence for settling the disputes that arose from the sale decision; and
finally, the court’s discussion of the parties’ violations of the governmental decision, in turn

leading to the annulment of the decision.

The court’s acceptance of the case from Mr. Hamdy El Desouky

*¥ The original Arabic reads as follows: Y o8 Al 555, see EI Desouky v. Anwal, supra note 1, at 3
** These agreements were concluded between Omar Effendi and the several banks.
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The court accepted Omar Effendi’s challenge of the sale decision from Mr.Hamdy El
Desouky, even though he was not a party to the contract. This is because the government, and
hence the citizens of Egypt, own Omar Effendi Company. All citizens have the right to defend
their interests against public money being misspent through violations of law. Thus the

claimants in Omar Effendi was granted standing in his claim.*

The Competence of the Administrative Court

The court asserted its competence to settle the Omar Effendi dispute by stating that,
because it classified the Omar Effendi sale decision as an administrative decision, the

Administrative Court was the correct place to resolve this case.

The court firstly defined the administrative decision in order to apply it on Omar Effendi
sale decision. It stated that "it is an expression of the government’s will, asserting the decision is
separate from any subsequent contract resulting from it">" This means that if the government
issued an administrative decision to conclude a civil or commercial contract, the challenge of
that administrative decision will differ from the challenge of the contract. The administrative
decision is challenged before the Administrative Court while the commercial contract is
challenged before the Ordinary Court. For example, the government might establish an auction
that awarded a decision to a company, and it might then conclude a commercial contact with this
company; if any involved party wished to challenge the auction’s decision it would do so before
the Administrative Court because this is an administrative decision. But if any of the parties
involved wished to specifically challenge the commercial contract, the challenge would be heard

before the Ordinary Court, which deals with disputes over commercial contracts.*

It follows from this that the Omar Effendi sale decision is an administrative decision due

to its issuance by the Egyptian government — with the involvement of The Higher Committee for

o Desouky v. Anwal, supra note 1, at 14
d. at 11

321d. at 12
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Privatization, the Ministerial Group for Economic Policy, the Privatization Ministerial
Committee, the Egyptian Cabinet, and the Ministry of Investment.> Together, these government
entities delegated the Holding Company for Construction and Establishment to implement the
sale of Omar Effendi Company. This was achieved through the civil/commercial contract, which

is the sale contract, with Anwal Company. **

The Holding Company obtained a permission and delegation from the Higher Committee
of Privatization before it can sell, ending its public ownership.3 > Because the government holds
the sale transaction, it is considered an administrative decision — a decision that can be
challenged before the Administrative Court.”® This was further confirmed by decision no.343 for
the year 2005, as issued by the Ministry of Investment, which states that the holding companies
sell the public sector’s share of their companies for the benefit of the government.37 In addition,
holding companies are obligated to deposit all returns from the sale of public assets in the
Central Bank of Egypt, in the government’s account. This reaffirms that holding companies are
delegated by the government to hold these transactions, meaning once again that the sale decision
is challenged before the Administrative Court, while the sale contract is challenged before the

Ordinary Court. 3%

The legislator assigned the competence of settling administrative disputes to the
Administrative Court so that the Judicial institution could supervise the privatization program in

cooperation with the Privatization Ministerial Committee and the Ministerial Group for

3 “The ministry of investment should be provided with all the documents which relate to the privatization process
This was confirmed in the public sector companies law n0.203 for year 1991 as it assigned to the Ministry of
Investment the competence of protecting the country’s rights in the public sector’s companies, supervising the
privatization program, investing the return of this program, and getting benefit of the foreign aids that are submitted
to Egypt to be used in the privatization program”, The Original Arabic reads as follows: Wiyl » )5, See Id. at 16
M EIl Desouky v. Anwal, supra notel, at 18

¥ 1d. at 16

*1d. at 18

T El Desouky v. Anwal, supra notel, at 18

B 1d. at 17

10
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Economic Policies which supervises the projects and the companies which will be privatized.*’
To sum up, the decisions which relate to the sale transaction of Omar Effendi are administrative
decisions because the government delegated the Holding Company for Construction and
Establishment to manage the sale after this Holding Company obtained the approval of the
Ministerial Group for Economic Policies, the Privatization Ministerial Committee, and the

Cabinet.*

Violations of government decisions

After the court highlighted the Administrative Court’s competence and its acceptance of

the case, the court highlighted violations committed during the privatization of Omar Effendi.

The Omar Effendi Company was sold in a way that contravened the Auction and Bidding
Law no. 89/1998 and the State Council Law no. 47/1972, both of which require the approval of
the competent advisory department, as stated on the contract, before concluding the sale.
Because the parties did not abide by these conditions, the auction should be annulled, and all
subsequent results, including the sales contract to Anwal, the mortgage contracts to the banks,

and the sale contract to IFC, should be considered null and void. !

However, the government refused to annul the auction even though the price presented
was less than the true value of the assets. This failure to annul the auction is itself was in
contradiction to article 35 of the Auction and the Bidding Law, which requires the government to

act in such a way if the sale price does not match the true value of the assets.*

In a further violation, the investor failed to administer Omar Effendi Company because

the company did not succeed though it took many loans from Ahli United Bank, Audi Bank, and

¥ 1d. at 15

" The Original Arabic reads as follows:

#1350 ol ¢ camiamdll 3ol Al cipaleaBY) Ciludand) 451l e panal
" EI Desouky v. Anwal, supra note 1, at 2

2 Id. at 27

11
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the International Financial Corporation. These loans were guaranteed by real estate mortgages on
Omar Effendi assets which negatively affect the financial status of the company as per the

financial report dated April 10", 2011.%

On June 30th, 2009, the Omar Effendi fired 2433 workers in contravention of the

company’s early retirement program, which limited staff dismissal to 1200 workers only.**

That the company assets were wrongly valued did not help. Its assets, including the 82
branches, were valued at 563,105 million Egyptian Pounds before the sale of the company, but
the actual sale price for the company was nearly one billion Egyptian Pounds. ** Further, 16 of
these branches were valued at 462 million Egyptian pounds after the sale of the company, though
none of the circumstances and conditions had changed. These 16 branches were mortgaged in
favor of Ahli United bank and Audi bank in return for a loan valued at 462 million Egyptian
Pounds, which represents more than 66% of the sale price of the company. This unrealistic value
resulted from a completely flawed evaluation process; the buildings were evaluated without
being investigated, and the machines were evaluated according to the net book value without

considering the validity of their technical status.*°

The auction brochure included the company’s lands and real estate assets, contradicting
the approval of the Privatization Ministerial Committee, dated in January 1, 2011.*" This
approval confirmed the exclusion of the company’s lands and real estate assets, such as the
Abdel Aziz Branch and the Saad Zaghloul Branch, from being privatized. Moreover, the buyer
was allowed to sell 30% of Omar Effendi Company assets on the provision that the Holding
Company gained priority to buy the Abd El Aziz and Saad Zaghloul Branches.* This means

that the buyer was not prohibited from selling them, as was stipulated by law, but was allowed to

B Id. at 41
¥ Id. at 43

* El Desouky v. Anwal, supra note 1, at 30
* Id.at 28

*" The translation of the entity name in Arabic is: Fadadlld, ) sl Ll

BEl Desouky v. Anwal, supra notel, at 31

12
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sell them to any third party if the Holding Company for Construction and Establishment refused
to buy them.*

To close then, the sale of the once-great Omar Effendi Company took place amid various
irregularities, some of which were outright breaches of law — both administrative law and civil
law. Certainly it can be difficult to untangle the role played by those in the court process from
those in the government and its various supervisory bodies. However, it seems clear that, from
an objective legal standpoint, the privatization of Omar Effendi Company occurred through a
process that raises more questions than it answers. In the next chapter I will explore the
discrepancies between the law and the privatization process as it unfolded in the case of this

well-known Egyptian company.

¥ Id.at 27

13
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II1. Critique of the Decision on Procedural Grounds

This chapter provides a close analysis of the Omar Effendi decision from a procedural
standpoint. It will highlight the issuance of a previous arbitral award relating to Omar Effendi,
which then prohibits reinvestigating the case another time by the Administrative Court, as the
Omar Effendi sales contract would be regarded then as an administrative contract. This means
that judgment issued on May7™, 2011, by the Administrative Court, should be deeply criticized.
To this end, this chapter will cover the issuance of a previous arbitral award, the competence of
arbitrators, the competence of Ordinary Courts, and the validity of the arbitration clause

altogether.
a- Issuance of a previous arbitral award on the same issue

Egyptian law prohibits resettling a dispute that was previously settled by any means of
recognized dispute settlement mechanisms.”® This means that the issuance of an arbitral award
in a dispute restricts the probability of settling it another time by litigation, as this will contradict
with article 55 of the Egyptian Arbitration law no. 27, dated 1999, and article 101 of the
Egyptian Evidence Law n0.25/1968.

In June 10", 2008, Anwal Company and the Holding Company agreed on settling
disputes that arise from the sales contract via arbitration. In November IOth, 2010, the arbitral
tribunal in CRCICA refused the demand of the Holding Company for Construction and

Development to annul Omar Effendi sales contract.

In 2008, another lawsuit no.11492/judicial year no.65 was filled in order to annul the
same sales contract. The Claimant in this case had no right to file this lawsuit before the State
Council due to the issuance of a previous arbitral award on the same issue by virtue of article 55

of the Egyptian Arbitration Law, and article 101 of Egyptian Evidence Law.

> A Memorandum of defense submitted by Mr. Kenbeit’s lawyer to the State Council in4/7/2011,p.8
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Article 55 states that “arbitral awards which are rendered in accordance with the
provisions of this law have the authority of res judicata and shall be forcibly executed without

prejudice to the provisions of the present Law.”"

This means that arbitral awards, which are issued in compliance with Egyptian law, shall
be recognized, and executed immediately. This was confirmed by the Court of Cassation
judgement no.521/ judicial year no.42 hearing dated February 15" 1978. This judgement states
that “It is illegal to debate about the effect and recognition of an arbitral award even if it was not
enforced.”®” This means that the arbitral award is effective and recognized from the date of its

issuance.

Article 101 of Egyptian Evidence Law confirms what was stated by article 55 of the

Arbitration law as it states that

“The Court should not accept any evidence which relates to any judgement after its
issuance and becoming effective. This is provided that this judgement is effective and

enforceable before the same parties and in the same issue of the lawsuit.”*

This means that no lawsuits can be filed by the same parties and about the same issue that

was previously settled by a final judgment.**

The Court of Cassation confirmed what was stated in articles 55 and 101. For instance,
the Court of Cassation judgement no.7115 for the judicial year no. 45 hearing dated March 17",
1978. This judgement states that the conditions for applying article 101 are as follows: The first

51
The original Arabic reads as follows:
U saaial) AV Bl oy il daal 5 ()5S g aaall ) dpma ) il 136 Wida 5 jobiall (paSaall AlSaT 5 st aalll () 5ilE (e 55 & (all
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52

The original Arabic reads as follows:

MR o ol gl (i (el a1 5 el oS 5" M198T/2/15 Gt 3 42 Ad 52168 LS (b (il s
53

The original Arabic reads as follows:
OS5 Y S seagnall oda iy Jida O ) sa Y sechsiad) (h 4 alind Lo daa (5S35 el e 858 s Sl ASAY) G 101 Gl
L s Slae all iy (3laii g pgilion i O ()59 pgadil o geadll G olE 81 35 (3 Y) nall 038 GlSaY) Al

>* supra note 51, at9
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judgement should be final, effective and may not be challenged; the second lawsuit is filed for

the same reasons, about the same subject and between the same parties of the first judgement””.

Also, the Court of Cassation confirmed that in its judgement no.44 / judicial year no.46
dated February14™, 1984, in which it stated that “The parties may not file any new claim relating
to any issue or any subject which was previously settled by a final judgement between the same

parties.”

To sum up, it is illegal to file a suit relating to an issue that was previously settled
between the same parties by a final judgement or an arbitral award because this contradicts with
Egyptian laws and Court of Cassation judgements.”® Consequently, the State Council cannot
annul the Omar Effendi sales contract as this demand was previously rejected by an arbitral

award no.583/208 in a dispute between the same parties and about the same issue.

b. Competence of arbitrators >’

The Omar Effendi Judgement was issued in contradiction with article 22 and 23 of the
Egyptian Arbitration Law. The arbitrators are competent to settle all the disputes that arise from
a contract which includes an arbitration clause even if this dispute relates to the validity of the
arbitration clause itself. This is confirmed by article 22 and 23 of the Egyptian Arbitration Law.
Specidically, article 22 states that:

The arbitral tribunal is empowered to rule on motions which are related to its
non-competence, including motions based on the absence of an arbitral clause,
its expiry or nullity, or its failure to include the subject or the dispute >*

55

The original Arabic reads as follows: )

3 sl g B (58 (e 101 33l B Lgle (m semiall dnnmiall 5aY) dpmay adall 5 3lsad Wil a3k g A o) e oSal)
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56 supra note 51, at9

T1d. at9
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The original Arabic reads as follows:
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Thus, neither the Ordinary Court nor the Administrative Court is competent to decide on

the validity or the nullity of the arbitral clause because the arbitral tribunal is competent on that.

Article 23 of the Egyptian Arbitration Law confirmed what was stated by article 22 as it states
that:

The arbitral clause is deemed to be an agreement that is independent of the
other conditions of the contract. The nullity, repudiation or termination of the
contract shall not affect the arbitral clause therein, provided that such clause is
valid per se >

This means that the invalidity and the nullity of the contract do not affect the
arbitration clause due to the principle of seperability.io In other words, the
arbitral clause is separate from the rest of the contract in order to validate the
arbitration even if the contract is void.*!  Consequently, neither the Ordinary nor
the Administrative Courts may allege that the arbitration clause is null and void as

a result of considering the sales contract null and void.

However, the Administrative Court alleged in Omar Effendi that the arbitration clause in
article 20 of the Omar Effendi sales contract is null and void. Article 20 of the Omar Effendi

sales contract states that

All the disputes that may arise from the contract will be settled by arbitration; the Egyptian
Arbitration law will be the governing law; Arabic will be the language of arbitration. The
arbitration will be held in Cairo; the arbitral tribunal will be formed of 3 arbitrators who will
be appointed according to the Egyptian Arbitration law. The seller will comply with issuing

aSas 3l) a};}‘,apL;sW\&ﬁﬂ\&h@wwus}eww\&}éﬂ\ge:\s;ﬂ\i\.‘\»MQ\‘;;HSJ\Q}&Eéwzzfaw\ua;{f

The original Arabic reads as follows:

G aSail s e i (o i) ol ad i sial) Uy e i Vg s ,AY) iall Ja g i e e L) aSatll )b iin 2353l ais
A3 8 Lagana Jo Lyl 138 (S 13 Aoty

% Amr Shalakany, Arbitration and the Third World: A Plea for Reassessing Bias Under the Specter of

é\]/eoliberalism, 41HARV.INT'L.LL.J. 419, 440 (2000).

The original Arabic reads as follows:

o i Gl alg) o aand g sial) oOUay o o 50 V5 s AV diall Lo gy (e e B aSaill Ja b yiing 23 aSadll () 5il8 (g 3alall i
A8 (A s da 5l 138 IS 13fcaiealy sl akadl) b i

82See, e.g., French Claimant v. Egyptian Respondent, 17 Y.B. Com. ARB. 153 (Int'l Com. Arb.1990). The entire

agreement involved in the case was governed by Egyptian law, yet the arbitral clause-void under said law-was

deemed to be governed by Swiss law in order to preserve its validity.
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all the approvals and permits that relates to the enforcement of the Arbitration clause
according to the prevailing rules in the Egyptian laws ¢

This means that arbitration is competent to settle any dispute that may arise from the contract
including the validity of the arbitration clause even if the contract is void.

To sum, the arbitral tribunal is competent to decide on its competence even if the arbitral
clause is null and void as described in article 22 of the Egyptian arbitration law.®* The
Administrative Courts cannot annul the arbitration clause as a result of annulling the sales

contract.

c. Competence of Ordinary Courts®

Even if the arbitral tribunal was not competent to settling the Omar Effendi contract
disputes, Administrative Courts would still not be the competent authority on that front. Rather,

Ordinary Courts would be competent there.

This was stated in article 15/1 of the Judicial Authority Law, and articles 15, 38, and 39
of the Notary Public Law n0.114/1946. On the other hand the Administrative Court is competent
for settling the disputes which arise from administrative contracts as it was stated in article 10
/11 of the State Council law n0.47/1972 and article 10 of the State Council law no.165/1955.

This principle was confirmed by the Court of Cassation and the Constitutional Court.

Article 15/1 of the Judicial Authority Law states that “Ordinary Courts have the
jurisdiction to settle all the disputes except for the administrative disputes which should be

settled by the State Council.”®® This means that the Ordinary Courts have the jurisdiction of

63

The original Arabic reads as follows:
Sl Al o Ay jall el ) S5 aSatll Gl e el e 45U Cile il S (o i "l Lo o o1 | jee g e (e 20 3Ll
" pSaill oSl ¢ SEl s (5 eaall AN G Sy s aSadll GlSa (oA jeae 5ST
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The original Arabic reads as follows:
aSal Bl 2 s g pe e dpiaall & gall @y 8 Lalgaliaia) adey ddlaiall g sdall (8 aSaill Aa Jaadl o) e aSaill o 518 (0 22 B3kl (ai
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5 A Memorandum of defense submitted by Audi Bank to the State Council in4/7/2011,p.4,13
6 A Memorandum of defense submitted by Mr.Khaled Farouk Mohamed to the State Council in16/6/2011, p. 13
The original Arabic reads as follows:
Guob oo L pnd b Al 3y oY) Sled jladl ol Gile el 28K 4y gody aladl ASlaall (aids" Ailoadl) Adalid) o) 68 (e /1583 als
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settling all the disputes whether they are civil, commercial, or criminal disputes except for the

administrative disputes which are settled by the Administrative Court.

This principle was confirmed by the Court of Cassation in its judgement as it stated that
”Ordinary Courts are competent for settling all the disputes except for the disputes that are
assigned to other courts by clear and obvious articles in law”.®” It also stated that " Ordinary
Courts are competent for settling the disputes that may arise from the ownership of the movables
and immovable assets. The Ordinary Courts have a jurisdiction for settling all the civil and
commercial disputes except for the disputes that are assigned by the legislator for another
judicial entity.®®  This authority has been given to it by the constitution in order to be able to

achieve justice and protect the citizen’s rights”.%’

The Supreme Constitutional Court stated that “the Ordinary Court is competent for

settling the disputes that arise from all the financial rights that relate to movable or the

3570

immovable assets.”’” This competence may be challenged for the first time before the Court of

»"" This means that the law, the Constitutional Court, and the Cassation Court all

Cassation.
agree on the competence of Ordinary Courts for settling all the disputes except for the

administrative variety.

67
The original Arabic reads as follows:
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The original Arabic reads as follows:
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% A Memorandum of defense submitted by Audi Bank to the State Council in16/6/2011, p. 15
The Judgement of the Court of Cassation n0.3556 for judicial year no.61 hearing dated 7/2/1993
70

The original Arabic reads as follows:
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The original Arabic reads as follows:
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On the other hand, the State Council is competent to settle disputes that arise from

administrative contracts as described in the following:

Article 10 /11 of the State Council law n0.47/1972 which states that “the
State Council is competent for settling disputes which result from 1)...2)...3)...11)
contracts that relate to administering public utilities and providing the government

with commodities and any other administrative contract.”’

In addition, article 10 of State Council Law no.165/1955 assigned the competence of
settling public works and supply contracts disputes to the Administrative Courts. It states that

“the State Council is competent of settling the disputes that arise from the public works and

supply contracts and any administrative contract.””

The same principle was confirmed yet again by the Court of Cassation. It stated that

“Ordinary Courts are competent of settling all the disputes except for the disputes that are settled

. . . . 74
by another courts according to obvious and clear articles in law.”

The Supreme Administrative Court also confirmed this principle. It stated that “the

Administrative Court will not be competent for settling contract disputes unless the contract is an

9575

administrative contract. It also stated that “the State Council is not competent for settling

2" A Memorandum of defense submitted by Dr.Zaki Hashem Law Firm to the State Council in4/7/2011, p.7
The original Arabic reads as follows:
=113 (20 (1 oo AUl e 3l A4S 4 gty Al al) (udse (2330 " 1972/47 o8 A sall alas 518 (e 11/10830]) (s
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disputes that arise from property law as property is governed by private law which is applied by
Ordinary Courts”.”® This means that the Administrative Courts are competent for settling all the
disputes which arise from the administrative contracts and the Ordinary Courts are competent for

settling all disputes which arise from commercial and civil contracts.

The contracts which were concluded by Omar Effendi Company, whether they are sales
or mortgage contracts, are commercial contracts so the disputes which arise from these contracts

should be settled by Ordinary Courts.

For instance, the real-estate mortgage agreements that were concluded by Omar Effendi
Company in favor of the banks are commercial contracts.”” This is because they are considered
to be commercial transactions as described in article 7 of the Central Bank of Egypt law, the
Egyptian Commercial law article. Article 7 of the Central Bank of Egypt law states that
“Commercial Law governs all the transactions that are held between the banks and its clients
whether they are merchants or not and whatever the nature of the transactions is.””® Article 5 of
Egyptian Commercial Law states that ’the bank’s transactions are considered to be a commercial

transaction and are governed by the Commercial law no.17 dated 1999.””

Banking transactions are therefore governed by Commercial Law. This was confirmed
by the Court of Cassation judgment which states that “All the banking transactions including the

issuance of the letter of guarantees are considered to be commercial transactions according to sub

The original Arabic reads as follows:
3giall Cie 403 e ) 330 Ay gusiy 5 aY) oLl (ainy " e 1965/5/25 gl (5 7 Al 1059 o8 LeaSia 3 Lilall 4y 513V) AuSnall ariad
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76

The original Arabic reads as follows:
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7 supra note 66, at5, see also supra note 70, at 14
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article 4, 5 of article 2 of the Commercial law.?® This means that the contracts which were
concluded by the Omar Effendi Company are commercial contracts, so the disputes that arose

from them should be settled by Ordinary Courts

D-Validity of the arbitration clause

The Omar Effendi judgement was issued by an Administrative Court after invalidating
the arbitration clause. The Administrative Court should not invalidate the arbitration clause
because the sales contract is not an administrative contract, so there is no need for the approval

of the competent minister on the arbitration clause.®’

To elaborate, Egyptian law expands the scope of arbitration as it allows arbitration to
settle all disputes described in Article (11) of Egyptian Arbitration Law, namely, “Arbitral
agreements may only be concluded by natural or juridical persons having capacity to dispose of
their rights, arbitration is not permitted in matters where compromise is not allowed”,* and as
described in article (551) of the Egyptian Civil law “Compromise is not allowed in matters that

relate to public policy or Family law but it is allowed in financial matters.” *

Egyptian Arbitration Law 1n0.27/1994 allows the parties to settle their disputes via
arbitration except for the disputes that relate to Public Policy, Family Law and Administrative
Law. In administrative matters, the legislator refuses to allow the government to settle the
administrative disputes via arbitration because civil, procedural, and State Council laws do not

include any article that gives the government this authority. In addition, this is considered to be

80
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a violation of state sovereignty as it deprives the government from its right to revert to litigation

which is considered to be the ordinary and default mechanism for settling disputes.

In 1994, the Egyptian legislature allowed the State, and its public institutions to conclude
arbitration agreements with public and private entities in order to settle their disputes via

arbitration. This was described in article 1 of the Egyptian Arbitration law, n0.27/1994, stating:

Without prejudice to the provisions of international conventions in force in the Arab Republic
of Egypt, the provisions of the present Law shall apply to all arbitration between Public law or
Private law persons, whatever the nature of the legal relationship around which the dispute
revolves, when such arbitrations are conducted in Egypt or when the parties to an international
commercial arbitration conducted abroad agree to subject it to the provisions of this Law

Although article 1 is clear in allowing public bodies to settle administrative disputes by
arbitration, it did not finalize the debate about the arbitrability of administrative disputes. The
General Assembly for Legislations and Legal Opinions in the State Council narrowed the
interpretation of article 1 via prohibiting usage of arbitration in settling disputes that arise from

administrative contracts.

This prohibition was cancelled as a result of the issuance of law n0.9/1997. This law
allows settlement of disputes that arise from administrative contracts by arbitration following an
approval by the competent minister. As described in article 1” with regard to administrative
contract disputes, the arbitration agreement shall be approved by the concerned minister or the
official person who assumes his powers with respect to public juridical persons. No delegation

of powers shall authorize the same.”**

It is clear that the law prohibits the competent minister from delegating anyone to sign
the arbitration agreement on behalf of his/her office, due to the importance of this authority.
Consequently, the competent minister alone bears the political and the legal responsibility if this

authority is misused as this will negatively affect the interests of the state.®

84

The original Arabic reads as follows:
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This restriction was used by the State Council to invalidate the arbitration clause. In
May7th, 2011, the State Council issued a judgement in which it annulled the arbitration clause
due to its violation of law n0.9/1997. The State Council alleged that the sales contract is an
administrative contract, so the competent minister, who is the minister of investment, should
have signed the arbitration clause instead of the Holding Company for Construction and

Development.*®

The Administrative Court stated that the Holding Company for Construction and
Development is administered and supervised by the Minister of Investment who should legally
represent it in signing the arbitration agreement. Consequently, all the disputes that may arise
from the sales contract of Omar effendi cannot be settled by arbitration, but should be settled by

the State Council as described in article 1 of Arbitration law n0.9/1997.

The judge here clearly misapplied law no0.9/1997 because this law is applied to
administrative contracts while Omar Effendi sales contract were not an administrative contract.

This is because it does not include the principal elements of the administrative contract.®’

The Administrative Court determines the principal elements of the administrative
contract as follows: ”The administrative contract is the contract which is concluded between the
government and any other party in order to administer a public utility. It must be governed by
the public law and will include exceptional conditions that are not recognized by Private law.™
It also states that “The administrative contract is the contract which is concluded in between the

government and any other party”.** The Administrative Court stated that ” the administrative
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contract is a contract that is concluded by a public entity in order to administer a public
utility.”,” It also stated that « Though the government is a party in the contract, this contract
cannot be considered an administrative contract as Public Law does not govern it.”*!.. The
Supreme Administrative Court also confirmed the mentioned definition as it stated that” the
contracts that are concluded with the public entities to administer the public utility should be

included a privilege in favour of the government.” **

This judgement means that the contract will be considered an administrative contract, if
the government is a party to it; the management of a public utility is subject to it; and the
exceptional conditions, that are known in the Common law and unknown in Private Law, are a
part of it. In other words, the administrative contract assumes an unequal relationship between
the state and the other parties in favor of the state as it may take unilateral action in amending its

obligations.”

In Omar Effendi, the Administrative Court considered the sales contract to be
administrative contract though it does not include the elements of an administrative contract
especially the presence of the government as a party in the contract and the presence of the
public utility as a subject of the contract. Consequently, it considered the arbitration clause null

and void because the competent minister did not sign it though it is an administrative contract.

By contract, we do not think the Omar Effendi sales contract is an administrative

contract, because the government is not a party to it. Though the Holding Company for
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Construction and Development.” is a governmental entity, it owns Omar Effendi Company , as
if it is a natural person . This is because the government does not own the entire Omar Effendi
Company but it owns some of its stocks as any private person would in society. This means that
any contract by the government concerning these stocks is not considered to be an administrative
contract but rather a civil contract because the government, in this case, is considered a private

entity.”

Moreover, the subject of the sales contract is not a public utility, so it cannot be
considered an administrative contract, since the State Council in judgement no.353 dated

21/3/1965 stated that “the public utility is a project that is established by the government in order

996

to present public services, to provide the people with their needs. The Administrative Court

also stated that “the Public utility should aim to achieve public interests without gaining any

profits.””” And “the Public utility should be supervised by the administrative authorities.””®

94
The Holding Company for Construction and Building, which is the seller of Omar Effendi Company, is an Egyptian
joint stock company .The seller is established by virtue of lawno.203/1991which states that the joint stock company

is considered to be a private entity as described in article 1 of this law

” the holding company is a joint stock company which is considered to be a private entity ”.In addition, if the
government is a stock holder in the joint stock company , the funds of the joint stock company is owned by the
government a private ownership as described in article 12 of law n0.203/1991” See ElDesouky v. Anwal, supra note
1, at 25.

The original Arabic reads as follows:
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The funds of the company is owned by the government a private ownership”**..”*

% supra note 74, atl1
9%
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The Omar Effendi Company is a project that aims to gain money, and achieve profits via
holding commercial transactions. In addition, it is not supervised by an administrative entity, but
it is supervised by a board of directors. Consequently, it is not a public utility, but a commercial
one according to article 10 the Egyptian Commercial Law which states that” The merchant is
every party who practices a trade professionally; every company that is governed by any law
relating to the companies regardless of the purpose of its establishment”.” This means that all
the transactions that are held by Omar Effendi Company are governed by Civil and Commercial

Laws. Consequently they are not governed by Administrative law.

The State Council stated that Omar Effendi stocks are considered to be a public utility
which is governed by prime minister decision no.1765/2000 which formed the Ministerial

. . . . 100
Committee for Privatization

The government owns the stocks in the Holding Company for
Construction and Development which in its turn owns stocks in the Omar Effendi Company

which is considered to be a public utility.

However, the Omar Effendi Company is not a public utility. The Omar Effendi sales
contract is not an administrative contract as it does not include the second condition of the
administrative contract which is administering and managing any public utility. The Omar
Effendi sales contract is a civil contract according to article 418 of the Egyptian Civil code,
which states that “a sales contract is a contract whereby a vendor binds himself to transfer
ownership or another monetary right in return for a monetary price”,'’' so Omar Effendi sales
contract is considered to be a sales contract because its subject is the transfer of 90% of Omar

Effendi stake in return for L.E. 589, 410, 000.
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This was confirmed by the administrative judgement no.105/judicial year 11 dated June
4th, 1961, which states that “the administrative contract is a contract which is concluded between

2192 Thig means that the

a public entity and any other entity in order to administer a public utility.
public entity should be a party to the contract. Otherwise, it should delegate another public
entity within the limits of its work. Consequently, the Holding Company for Construction and

Development cannot be considered a deputy to the government because it is a private entity.'®?

Moreover, the Omar Effendi sales contract is not administrative contract because Omar
Effendi stocks are considered to be private money, and not public money, that is owned by the
government. Consequently, the government cannot deal on this money with any privileges as it
is considered to be a natural person in these deals. Both parties in the Omar Effendi Contract are

not public entities but they are private.

To sum, the Omar Effendi sales contract is not an administrative contract, it is a private
law sales contract because the government is not a party to it and its subject is not managing a
public utility. It also does not include a privilege in favor of the government which is considered
to be an important element in defining an administrative contract as described in article 10 of the
State Council law. Consequently, this contract is governed by civil law. This means that the
arbitration clause is also valid as there is no need for its approval by the competent minister and
the approval of the Holding Company for Construction and Development is enough for adopting

it.

102
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IV. Critique of the Decision on Substantive Grounds

This chapter will highlight the illegality of filing the case after the deadline and the lack
of parties’ standings, all substantive questions of law separate from the procedural objections

outlined in the preceding chapter.

This chapter will also chronicle the illegality of the Omar Effendi judgement due to the
non-submission of the parties' defence; the illegality of annulling the mortgage contracts; the
illegality of obligating Anwal Company to return Omar Effendi assets; and, the illegality of
reappointing previously retired employees. If we assume that the Administrative Court is
competent for settling contract disputes, this claim should not be accepted and the Administrative

Court’s judgement should be annulled for the following reasons:
A.-Violation of the statute of limitations

The passage of the legal deadline is an important ground for challenging the Omar
Effendi judgement. In Omar Effendi, the administrative decision was challenged after the
deadline which is determined by the State Council law for challenging it. This should lead, in

turn, to the rejection of the challenge to the Omar Effendi sales decision.

An administrative decision must be challenged within sixty days of its announcement in
official newspapers. This is confirmed in Article 22 of the State Council law n0.55/1959 which
states that “the legal time of challenging administrative decisions is sixty days from its

announcing in the official newspaper, or informing the parties of it.”'*

This means that the court violated the law when it accepted the case because the Omar

Effendi sales decision was issued on December 21, 2010, while the contract and its relevant

104 The original Arabic reads as follows:
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decisions were challenged four years after its issuance. This period exceeds the sixty days which

determined by Article 22 of the State Council law.'”

To sum up, the Omar Effendi administrative decision cannot be challenged due to the
surpassing of the legal time allowed for challenging it. However, the Administrative court not
only accepted the challenge, it also annulled these decisions in contradiction to the State Council

law.
B-Lack of Seriousness or Urgency in Stopping the Execution of the Contract

The contract is an expression of the mutual will of the parties, so it should be executed
after its signing. It may not be executed if there is serious intent or urgency in stopping its
execution. The Omar Effendi judgement stopped the execution of the contract though there was
no urgency involved in doing so. This is considered an important ground for challenging the

judgement as this contradicts with the state council law and the high administrative decisions.

Article 49 of the State Council law states that ’the non-execution of the administrative
decisions should be based on seriousness and urgency.” This means that its level of seriousness
and urgency should be continuous till the issuance of a final judgement in the administrative
decision disputes. This was also confirmed by the High Administrative court which states that
“the seriousness and the urgency which are referred to in article 49 should be found and continue

till the issuance of the final judgement. 106

In Omar Effendi, the contracts and the relevant decisions were challenged after the
passage of four years from the date of their issuance. This proves that there is no urgency or

seriousness on the part of the claimants to stop the execution of the administrative decisions.'”’

105 14 at 12

106

The original Arabic reads as follows:
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Consequently, if we consider that the Omar Effendi sale contract was concluded through
an administrative decision, the execution of this contract could not be prohibited because there
was no urgency or seriousness in stopping its execution. It was executed four years previously

which proves that there was no urgency in prohibiting it.'®®

To sum up, the Omar Effendi judgement should be challenged as it violates article 49 of

the State Council law and high administrative judgements.'®

C-Lack of claimant standing in bringing the suit against the Defendants

The claimants should have standing to be able to file a case. This means that they must
have a relation to the dispute or to the other parties. The case should not be accepted unless the
claimants have an interest or benefit in filing it. This is confirmed in Article 12 of the State
Council law n0.47/1972” which states that the claimant should have a benefit and interest in the

case that will be filed by him/her.”'"’

In Omar Effendi, the claimants had no standing in filing the case as they are not related to
the dispute, the buyer, or the seller. This means that the Omar Effendi judgment should be

challenged because the case was accepted from claimants who have no standing in filing it.
D-Lack of Party Notification to Present their Defence

The Omar Effendi judgement was issued without allowing the parties to present their
defence. This contradicts with the law and the Court of Cassation judgements which, in turn,
allow those parties to challenge the judgement. This was confirmed by the Court of Cassation
which stated that "The court should allow the parties to submit their defence, once it is a logical
»l11

defence.

IFC, Audi

In Omar Effendi, the Administrative Court violated the rights of the parties as the

"%supra note 74, at13

1914, at 14
110

The original Arabic reads as follows:
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111

The original Arabic reads as follows:
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Bank, and Ahli United Bank and other banks were not allowed to present their defence.
Moreover, the court refused to resume the hearings to allow them to submit their defence. This
judgement deprives the parties of their rights to present their defence which are stated in the

Egyptian Constitution and the law.'"?
E. Lack of Effect for the Bona Fide Buyer and Mortgagee

The sales contracts are valid as the annulment of the administrative decision does not
lead to the annulment of the contracts which resulted from it. This has been confirmed by the
High Administrative court in several of judgements which were issued by it. This means that the
Omar Effendi judgement can be challenged because it annulled the Omar Effendi sales contract
as a result of the annulment of an administrative decision in contradiction with the law and the

High Administrative judgements.

The Administrative Court stated that “the subject of the decision is the criteria that

113 .
” This means that unless

discriminates the administrative decision from the other decisions.
these decisions relate to administrative matters, they cannot not be considered administrative

decisions even if they are issued by administrative entities.

In Omar Effendi, the sales decision could not be considered an administrative decision

because it relates to the selling of the Omar Effendi Company which is not considered to be an

O g sall Baintl Aadl pall il i sale) opm s — Lon sa e lin S aily Apaally (llall 138 oLl L Gl ) (L i sale s alla auadl) o0
g laal) oy I3A - i Glld dallae —  suadll

(1999/11/30 4sla (368 410 4883 8 ) (2kall)

12 14 at 13
113
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administrative matter. In addition, the annulment of the administrative decisions should not
extend to the contracts which resulted from it even if the administrative decisions are annulled.
This is because the decision is an expression of the government’s will, so it can be annulled by
the government solely. On the other hand, the contract is an expression of the two parties’ will,

s0 it cannot be annulled except by the mutual agreement of the parties.''

The invalidity of annulling an administrative contract as a result of annulling an
administrative decision was confirmed by the High Administrative judgement. It stated that “the
challenge and the annulment of the administrative decisions do not affect the contracts which
resulted from them.'"” Tt also stated that ” Any third party has the right to ask for annulling a
decision that is issued concerning the assignment of an auction to a party that does not deserve
due to its contradiction with the rules which were issued by the ministerial cabinet dated
November 41 ,1943,. The annulment of this decision will not affect the contract that is resulted
from it, unless one of the contract’s parties challenged this contract before the competent

Ordinary Court.”¢

In other words, the Administrative Court is a competent body for annulling
administrative decisions, but it is not for annulling contracts. The Ordinary Courts have the

competency to do that.

Consequently, any third party in Omar Effendi may challenge the Omar Effendi sales
decision dated 25/9/2006 which was issued by the Ministerial Committee for Economic Policies,
but they cannot challenge the Omar Effendi sales contract itself. On the contrary, the buyer’s
money should be returned to him or be remunerated if the sales contract is challenged or

annulled. This is confirmed in article 142/1 of the Civil law which states that “when a contract is

"4 Id. at 14, see also HAMDY YASSEEN AUKASHA, THE PRACTICAL APPLICATION OF THE
ADMINISTRATIVE CONTRACTS422(Dar El Nahda press1998)(1998).
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annulled or declared void, the parties return to their legal status before concluding the contract. If

such reinstatement is impossible, damages equivalent to the loss may be awarded.”'"”

The mortgage agreements are valid as they were protected by law and the Court of
Cassation judgements from being annulled as a result of annulling the mortgagor ownership.
However, the Omar Effendi judgement annulled the mortgage contract because of annulling the
sales contract in contradiction with Civil law. This gives the parties the right to challenge the
judgement as it contradicts article 1034 of the Civil Code and the Court of Cassation judgements

which immune the mortgage contracts from being annulled.

The annulment of a sales contract of an asset does not affect any subsequent real estate
mortgage on this asset. This is provided that the buyer (mortgagor) and the mortgagee are bona
fide parties, so the mortgage agreements should not be annulled even if the sales contracts were
annulled. In Omar Effendi, Ahli United Bank and Audi Bank gave Omar Effendi a loan in return
for real estate mortgages on some of the Omar Effendi branches.'"® —However the Omar Effendi
judgment stated that “the sales and mortgage contracts will be annulled.'"” This means that the
court deprived the banks of securities guaranteeing their loans. This contradicts with the
Egyptian Central Bank law which confirms the importance of securing the banks’ rights. It also
contradicts with article 1034 of the Civil Law which states that “If a mortgage is created by an
owner whose title to the property is subsequently annulled, rescinded, abolished, or ceases to
exist for any reason, the mortgage will remain valid in favor of the mortgagee if he was of a good

faith at the time of creating the mortgagee.”'*’

The annulling of a mortgage contract was confirmed by the Egyptian Court of Cassation

In 26/2/1986. It states that
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”Although the main civil rule states that the true owner is not bound by any act that is not
committed by him, civil jurisprudence supports the application of article 1034 which
obligates him to comply with any mortgage on his asset even if it was not mortgaged by
him. In this case the true owner and the apparent party becomes liable before the bona

fide third party”'?!

The Court of Cassation also called up article 1034 of the Civil law and confirmed on the
mortgage contract importance in its judgment dated 26/2/1986 (challenge no.826, Judicial
year54) as it stated that

The application of this article is not confined to cases that are established by virtue of a
text of law, rather it has a general application to all cases where the dealer with an
apparent owner or mortgagor is bona fide even if no statutory provision exists.'** This
rule includes: The mortgages affected by an apparent heir; an apparent legatee; an owner
whose title to the property is subsequently annulled; a fictitious owner; a préte nom. The
legal protection of article 1034 can be extended to the judgement liens and the pledge

Thus in article1034 of the Civil Code, the legislator protects the mortgage from being
annulled or challenged as a result of the annulment of the ownership documents provided that the
mortgagee is bona fide at the time of committing the mortgage; the mortgagee is not aware of the
defects in the ownership documents; the mortgage agreement is effective, includes all the legal

requirements, and is officially registered before the annulment of the ownership documents.

The explanation memorandum for drafting article 1034 also stated that “the mortgage

will be effective even if the mortgagor is not the authentic owner as this mortgagor will be

considered the rightful owner. '*
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To sum up, the Omar Effendi judgement should be challenged because it annulled the

mortgage contract in violation of the Civil law.

F. Invalidity of Anwal Company obligation to hand back the assets

It is illogic to obligate a stockholder to hand back the company’s assets as the
stockholder does not buy assets; rather, he/she buys stocks. The assets remain in the company
which is, in turn, is managed by the board of directors. The Omar Effendi judgement obligated
the stockholder to hand back the assets though he did not receive them. This in turn leads to the
challenge of the Omar Effendi judgement.

The Omar Effendi judgement stated that the Anwal Company should hand back all the
assets that it received following the purchase of the Omar Effendi Company. This point must be
challenged because the Anwal Company is not a buyer; rather, it is a stockholder. This was
confirmed in Article 3 of the Omar Effendi sales contract which states that ”The subject of this
contract is the sale of 90% of Omar Effendi stocks.” This means that the buyer did not buy the

company’s assets but he bought the company’s stocks. '**

The court should abide by this meaning because the sales contract is considered to be
law. This was confirmed in Article 147/1, 148/1, and 89. Article 147/1 of the Civil law states
that ”The contract is considered to be the law of the parties. It cannot be revoked or modified
except by agreement of the parties or for the reasons provided by law.”'*® In addition, Article
148/1 of the Civil law states that “A contract must be performed in accordance with its
provisions and in compliance with the requirements of good faith”. '*® In addition, article 89 of

the Civil Code states that “A contract is formed when the two parties express two identical

ABD EL RAZEK EL SANHOURY, ELWASEET IN THE CIVIL LAW 437 (Dar El Nahda Press 1990 ) (1990 )
124" A Memorandum of defense submitted by Mr. Medhat wahba to the State Council in 27/6/2011 p.16
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intentions to each other, this contract is subject to any additional specific determinants that may

be required by law.” '’

In November27, 2001, the High Administrative Court confirmed that the contract is
considered to be a law unto its parties, stating that “the clauses of the contracts including the

5128 ¢

administrative contracts should be applied in good faith.’ the administrative contract like the

civil contracts should be applied in good faith.”'** “Applying contracts in good faith is the legal

basis for civil and the administrative contracts.”'*.

To sum up, Anwal Company did not purchase Omar Effendi assets: it bought Omar
Effendi stocks. Thus, it is illogical to obligate the stockholder to give back assets that were not

received by him especially that these assets are still owned by the Omar Effendi Company.
G. Invalidity of Omar Effendi obligation to reappoint past employees

The employer should accept the resignation of any employee requesting to do so. At the
same time, the employer is not obligated to reappoint the retired employees in contradiction with
the law and the Court of Cassation judgments. This judgment stated that Anwal Company

violated its obligations as they obligated the workers to retire early.

In the Omar Effendi sales contract, sub article 4 of Article 12 states that "early retirement

is a system in which the seller will pay 50 million Egyptian pounds as a cost for the early
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retirement of 1200 workers." This means that Anwal approved the workers’ early retirement in
compliance with the contract clause, upon the employer's request,””' and under the worker’s
syndicate supervision. Moreover, the company subsequently appointed 413 new employees to
work in the company. This proves that the company played an important role in decreasing
unemployment. The judgement has ignored the obligation of Omar Effendi Company to accept
the workers resignation in compliance with the law and the contract clauses. It stated that the
workers should return to their jobs and receive their rights. To sum up, the employer is not
obligated to reappoint the resigned/retired employees; and for this reason, the Omar Effendi

judgment may be further challenged.
H. Anwal Company obligation to settle Omar Effendi debts.

Each company is legally obligated to settle its debts according to the law and the Court of
Cassation judgements. In Omar Effendi, the judge obligated the Anwal Company to settle the
Omar Effendi Company’s debts in contradiction with the law. Omar Effendi may be challenged

on this basis.

In Omar Effendi, the loan lent by Ahli United Bank and Audi Bank to Omar Effendi was
used to settle the Company’s taxes, debts, employees' salaries and to finance the Company's

capital expenditures. In this way, the loan became an element in Omar Effendi assets via adding

it to its accounts.”!?

Though these facility agreements were signed by the legal representative of Omar Effendi
Company, the judgement obligated Anwal to settle these facilities. This judgement contradicts

with article 85 of the Law n0.159/1981 which states that:

The board of directors appoints a chairman from its members and it has the authority to
appoint a deputy for the chairman to replace him in case of his absence. Moreover, the
board of directors may entrust the chairman with the competencies of the managing
director including the authority of the chairman to represent the company legally before
litigation. The internal rule of the company determine the authorities of the chairman, the
members, and the employees'™

B supra note 129, at 10
2 supra note 70, at 14
133

The original Arabic reads as follows:
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This means that the chairman legally represents the company before any party, so the
company is responsible for executing all the contracts that are signed by the chairman as he

represents the stockholders.

The responsibility of the company for representative acts was confirmed by the Court of
Cassation. It stated that “According to article 105 of the Egyptian Civil law “When a contract is
concluded by a representative in the name of his principal within the limits of his authority, the

rights and obligations resulting from it shall be attributed to the principal.”

Jurists supported the application of article 105 of the Civil law in order to protect the interests
of bona fide third parties. This protection is achieved via legalizing the acts that are held by the
party and appear as if he/she is the true owner. In this case, these acts are considered to be right
provided that the third party hold the transactions with the apparent party due to his appearance.

3% This means that the contract that was concluded by the chairman within limits of his

authority shall be attributed toAnwal Company but shall not be attributed to Omar Effendi.'*

Omar Effendi debts resulted from contracts that were signed by the Omar Effendi chairman,
who is registered in the Omar Effendi Commercial register, within the limits of his authority.

Consequently, Omar Effendi is responsible for settling these debts.

The company is liable for all the obligations which have resulted from this act. Consequently,
The legal representative is responsible for settling the company’s obligations . This is provided

that the following conditions are met: The chairman commits the acts in the name of the entity;

Jsasade Ja Gl Jae Jag Gt U LG cpmg 0 4l g LSl ailmef G (g 310Y) Gl Gpang "S53 (0 98 (e 855 (i
" onth sall slac Y1 g (el (i 15 2l (5 ,AY

% supra note 70, at 13
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the third party deals with the chairman in good faith; and the occurrence of an act which proves

that the chairman works in the name of the entity within the limits of its authority.'*®

Consequently, Omar Effendi is responsible for settling these debts as it is the entity that
signed the contracts and received the money. It is illegal to obligate Anwal to settle Omar

Effendi debts as it is considered to be a stockholder in it.
I. Invalidity on ultra vires grounds.

The Omar Effendi judgement stated that the sales contract contradicts articles 15, and 35
of the Auctions and Tenders law n0.89/1998 as there was no transparency in holding them. In
fact, these auctions were held numerous times and all of the submitted offers did not meet the
minimum requirements. In addition, Anwal Company was the best offer which met the
minimum requirements. This means that the Omar Effendi judgement may be challenged on this
ground. This, in turn, confirms the importance of competition and transparency in holding the
tender in order to allow many tenderers to participate in the tender, which will positively affect

7

the prices and the conditions of the tenders."’’ This reasoning is illegal for the following

reasons:

Article 29 of the executive regulations of the Auctions and Tenders Law, which was
issued by a decision from a minister of finance no.1367/1998, contradicted that. It stated that
“The auction may be accepted even if it was the only offer that was presented. This is provided
that: there is an urgent need for the offer and if there is no hope for getting better results than the
dominant results; the only offer comply with the conditions and the prices which are included in

the documents of the auction.”!

B MOHAMED KAMAL ABD EL AZIZ, THE CIVIL LAW FROM JURISPRUDENCE PERSPECTIVE657 (Dar
El Nahda press 1990 ) (1990).

" MOHAMED KAMAL ABD EL AZIZ THE CIVIL LAW FROM JURISPRUDENCE PERSPECTIVE657 (Dar
El Nahda press 1990 ) (1990).
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The conditions of the tender also allows the competent authority to freely choose the best
offer. This was clearly described in the tender conditions stating that “The competent committee
reviews the offers technically and officially, prepares a final report about them and chooses the
best one. This committee has the right to compare the best offers from the technical and financial

perspectives.”

Anwal Company and other companies offered to buy Omar Effendi. Anwal’s offer was
the best at hand, so the competent authorities including the Ministry of Investment and the
Central Auditing Organization agreed to sell the company to Anwal after getting the approval of

the General Assembly.

Omar Effendi was sold for a low price because it was in a bad condition due to the
Egyptian government’s mismanagement of it. For instance, the board of directors of the Omar
Effendi Company was not aware of the accurate number of the Omar Effendi branches owned -

whether there were 82 or 85 branches and whether they were owned or leased."*’

In addition, the company was offered for sale many times but the offers that were
submitted did not meet the minimum requirements of the auction except for Anwal’s offer. It
was the best offer as per what was stated in the extraordinary meeting of the Holding Company
dated September 25, 2006. This was also stated on page 15 of the Auction Documents, stating
that “the last auction that was offered to Anwal Company was the fourth Auction as the previous
Auctions failed to meet the minimum price and requirements of the Omar Effendi Company

evaluation.”

To sum up, Anwal Company‘s offer was the best offer as per what was stated by Mr.
Hady Fahmy, the Chairman of the Holding Company for Construction and Development, to an
extent that it exceeded the price that was determined by the government, so the judgment

violated articles 15 and 35 of the Auction and the Tender Law.

9 supra note 129, at 7
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V. Conclusion

The public sector has played a historically important role in developing the Egyptian
economy, in the industrial field as well as infrastructure, telecommunications and other
commercial fields including food and clothing commodities. This role decreased in the free
market era because of the mismanagement, indeed corruption of the Egyptian government prior

to the January 25h Revolution.'*

The Omar Effendi case is a prominent example of this mismanagement, as the
government failed to appoint a competent board of directors to meet the Egyptian people’s needs
and serve the market to its public good. It also misapplied the privatization process which is

considered to be an important mechanism in the free market era.

This failure to manage and privatize Omar Effendi properly was exacerbated by the
issuance of a procedurally and substantively faulty judgment from the Egyptian State Council,
against a foreign investor who had invested its money in cooperation with legitimate Egyptian
authorities following proper procedures and all. This has certainly augmented foreign
investment fears that the application of the law in post-Revolution Egypt is affected by political

circumstances.

140 gy Desouky v. Anwal, supra note 1, at 21
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